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Antitrust

Florida REALTORS® is devoted to improving the competitive business conditions of the 
real estate industry. This meeting may include real estate professionals and other 

industry stakeholders who compete with each other or work for competing businesses.

Florida REALTORS® is committed to conducting all meetings and events in a professional, 
ethical, and lawful manner, including in adherence to all antitrust laws. To that end, the 
topics for this meeting will focus on advancing the interests of real estate professionals 

and consumers of real estate services, increasing competition, reducing risk for all parties 
involved in real estate transactions, and sharing insights on business best practices.

The following discussion topics are always prohibited: agreements to fix prices, limit 
product or service offerings, allocate geographical territory or customers, and refuse to 

deal. Any discussion inconsistent with this policy will not be tolerated.



Settlement Requirements
Listing Agreements



51. What additional provisions must be included in written 
listing agreements because of the practice changes?

• MLS Participants working with sellers must disclose in 
conspicuous language that broker commissions are not set 
by law and are fully negotiable.

• MLS Participants must include the disclosure in the listing 
agreement, if the listing agreement is not a government-
specified form.  If the listing agreement is a government-
specified form, a separate disclosure would satisfy the 
requirement. (Added 5/29/2024)



Seller approval of offer of comp?

• 52. Must a REALTOR® or MLS Participant acting for a seller 
obtain prior approval from the seller before an offer of 
compensation is made or compensation is paid to another 
broker, agent, or other representative acting for a buyer?

• Yes. The practice changes require that a REALTOR® or MLS 
Participant acting for sellers to conspicuously disclose to 
sellers and obtain seller approval for any payment or 
offer of payment that a listing broker will make to another 
broker, agent, or other representative acting for buyers.

• The disclosure must be made to the seller in writing in 
advance of any payment or agreement to pay another 
broker, agent, or other representative acting for buyers and 
must specify the amount or rate of such payment. (Added 
5/29/2024)

https://www.nar.realtor/the-facts/nar-settlement-faqs
https://www.nar.realtor/the-facts/nar-settlement-faqs
https://www.nar.realtor/the-facts/nar-settlement-faqs
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What should listing brokers advise their clients about 
the prohibition of offers of compensation on an MLS?

• Listing brokers should inform their clients that offers of compensation 
will no longer be an option on an MLS.

• This change will not prevent offers of cooperative compensation off-MLS. 
And it will not prevent sellers from offering buyer concessions on an MLS 
(ex. concessions for buyer closing costs).

• Compensation would continue to be negotiable and should always be 
negotiated between agents and the consumers they serve.



Does the settlement agreement’s requirement of “objectively 
ascertainable” and “not open-ended” apply to listing agreements or 
the compensation sellers pay listing brokers?

• Not exactly. 
• Unlike the settlement agreement’s requirements that compensation in 

buyer agreements be objectively ascertainable and not open-ended, 
listing agreements can be structured however the seller and listing broker 
agree 

• So long as the listing agreement: 
• complies with the law 
• pre-existing MLS policy, and 
• “specifies the amount or rate of any payment” from the seller to the listing broker



TOOLS
New/Revised 

Forms
Available on 

FormSimplicity



TOOLS – Revised Listing Agreement Forms

• Exclusive Right of Sale Listing Agreement Transaction Broker (ERS-20tb)
• Exclusive Right of Sale Listing Agreement Consent to Transition to 

Transaction Broker (ERS-20tn)
• Exclusive Right of Sale Listing Agreement No Brokerage (ERS-17nr)
• Exclusive Right Of Sale Listing Agreement Single Agent (ERS-19sa)
• Exclusive Brokerage Listing Agreement (EBLA-12)



TOOLS – Revised Listing Agreement Forms-cont.

• Exclusive Right of Sale Listing Agreement Transaction Broker (ERS-20tb)
• This is a listing agreement in which the seller grants the listing broker the right to 

list the property and establishes that the broker has a transaction broker agency 
relationship with the seller.

• Exclusive Right of Sale Listing Agreement Consent to Transition to 
Transaction Broker (ERS-20tn)

• This is a listing agreement in which the seller grants the listing broker the right to 
list the property, establishes the broker is acting as a single agent for the seller, 
and includes the consent to transition to a transaction brokerage agency 
relationship.



TOOLS – Revised Listing Agreement Forms-cont.

• Exclusive Right of Sale Listing Agreement No Brokerage (ERS-17nr)
• This is a listing agreement in which the seller grants the listing broker the right to 

list the property and establishes the broker has a no-brokerage relationship with 
the seller.

• Exclusive Right Of Sale Listing Agreement Single Agent (ERS-19sa)
• This is a listing agreement in which the seller grants the listing broker the right to 

list the property and establishes the broker is acting as a single agent for the 
seller.

• Exclusive Brokerage Listing Agreement (EBLA-12)
• This is a listing agreement in which the seller grants the listing broker the right to 

list the property, but reserves to the seller the right to sell the property themselves 
without owing compensation to the broker.



Exclusive Right to Sale Listing Agreement
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Exclusive Right to Sale Listing Agreement



Exclusive Right to Sale Listing Agreement
 All Potential Sources



Exclusive Right to Sale Listing Agreement



Exclusive Right to Sale Listing Agreement

• 10(a)
• Seller authorizes Broker to offer compensation (Remember NAR FAQ#52)
• to buyer's broker 
• in the amount of: ______% of the purchase price or $_______________. 
• (This amount will be paid from Broker to buyer's broker from the 

compensation amount agreed to in paragraph 8.) 
• Paragraph 8 “Seller will compensate Broker as specified below…” There 

will be a sharing of the fruit in the basket defined in Paragraph 8.
• This compensation will be set forth in a separate written agreement 

between Broker and buyer's broker.



Compensation Agreement – 
Seller’s Broker to Buyer’s Broker



Compensation Agreement – 
Seller’s Broker to Buyer’s Broker-cont.



Compensation Agreement – 
Seller’s Broker to Buyer’s Broker-cont.



Exclusive Right to Sale Listing Agreement

• 10(b)
• Seller authorizes Broker to offer compensation (remember NAR FAQ 

#52)
• to buyer's broker from Seller 
• in the amount of: ______% of the purchase price or 

$_______________. 
• This compensation will be set forth in a separate written agreement 

between Seller and buyer's broker.



TOOLS
Compensation Agreement - Seller to Buyer’s Broker



TOOLS
Compensation Agreement - Seller to Buyer’s Broker-cont.



TOOLS
Compensation Agreement - Seller to Buyer’s Broker-cont.



TOOLS
Compensation Agreement - Seller to Buyer’s Broker-cont.



Exclusive Right to Sale Listing Agreement

• 10(c)
• No compensation will be offered to buyer's broker.
• Explain to seller that buyers may submit offers with requests for 

compensation.
• Concessions may be an option for those buyers but can’t be 

conditioned on use for broker compensation. 



Exclusive Right to Sale Listing Agreement
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Exclusive Right to Sale Listing Agreement



Exclusive Right to Sale Listing Agreement



Exclusive Right to Sale Listing Agreement



Your Questions
Pending Listings



Amend Current Listing Agreements?

52. Should active listing or buyer agreements—meaning there is no accepted offer—
entered into before the practice changes go into effect on August 17, 2024, be 
amended to include a conspicuous disclosure that compensation is not set by law and 
is fully negotiable? 

• MLS Participants must make this disclosure. NOT AMENDMENT.
• Active agreements can either be amended or a separate disclosure can 

be provided to satisfy the requirement. 
• A new form will soon be released to make the DISCLOSURE.



How does the broker disclose?
Stay tuned for a Florida form.



Amend Current Listing Agreements?

54. Should active listing agreements entered into before the 
MLS policy changes go into effect on August 17, 2024, be 
amended to address the settlement agreement’s prohibition on 
offers of compensation being communicated on an MLS?
• If the listing agreement instructs the listing broker to make an 

offer of compensation without reference to an MLS, no change 
to the listing agreement is needed, as the listing broker can 
comply with that instruction without violating the MLS policy 
change.
• But if the listing agreement specifies that offers of 

compensation be made on an MLS then the listing broker 
should work with the seller to amend the listing agreement 
before the MLS policy change is implemented, to make it clear 
the listing broker will not make an offer of compensation on an 
MLS and to determine whether the seller instructs the listing 
broker to make an offer of compensation outside of an 
MLS. (Added 5/29/2024)



Amend Current Listing Agreements?

53. Should active listing agreements entered into before the practicechanges go 
into effect on August 17, 2024 be amended to address the settlement 
agreement’s prohibition on offers of compensation being communicated on an 
MLS?
• If the listing agreement instructs the listing broker to make an offer of 

compensation without reference to an MLS, no change to the listing 
agreement is needed, as the listing broker can comply with that instruction 
without violating the MLS policy change.  
• But if the listing agreement specifies that offers of compensation be made on 

an MLS then the listing broker should work with the seller to amend the listing 
agreement before the MLS policy change is implemented, to make it clear the 
listing broker will not make an offer of compensation on an MLS and to 
determine whether the seller instructs the listing broker to make an offer of 
compensation outside of an MLS. 



Amend Current Listing Agreements?

• CHECK YOUR DATES – Applicable for the Florida Realtors® Exclusive Right 
to Sale Listing Agreement ONLY.

• As of July 2024
• LANGUAGE COMPLETELY REMOVED – NO AMENDMENT REQUIRED

• From March 2024 - July 2024
• “None of the above. (If this box is checked, refer to local MLS rules 

regarding entry of the Property).” NO AMENDMENT REQUIRED TO 
STANDARD 

• Prior to March 2024
• “None of the above. (If this is checked, the Property cannot be placed in 

the MLS.)” – AMENDMENT REQUIRED



Your Questions



Are written buyer agreements required when listing 
agents talk with an unrepresented buyer on behalf of a 
seller?

• No. 
• An agreement is not required because the participant is performing work 

for the seller and not the buyer.



If an MLS Participant hosts an open house or provides access to a property, 
on behalf of the seller only, to an unrepresented buyer, will they be required 
to enter into a written agreement with those buyers touring the home?

• No. 
• Remember the definition of “WORKING WITH”. 
• The “working with” language is intended to distinguish MLS Participants who provide 

brokerage services to a buyer VERSUS MLS Participants who simply market their services or 
just talk to a buyer.

• Provide brokerage services to a buyer—such as identifying potential properties, arranging for 
the buyer to tour a property, performing or facilitating negotiations on behalf of the buyer, 
presenting offers by the buyer, or other services for the buyer 

• Simply market their services or just talk to a buyer—like at an open house or by providing an 
unrepresented buyer access to a house they have listed.

• In this case, since the MLS Participant is only working for the seller, and not the buyer, 
the MLS Participant does not need to enter into a written agreement with the buyer.



If an MLS Participant hosts an open house or provides access to a property, 
on behalf of the seller only, to an unrepresented buyer, will they be required 
to enter into a written agreement with those buyers touring the home?

• What about agency law under Chapter 475? 
• Section 475.278(5)(b)(2), F.S. says The real estate licensee disclosure requirements of this 

section do not apply to: a bona fide “open house” or model home showing that does not involve 
eliciting confidential information, the execution of a contractual offer or an agreement for 
representation, or negotiations concerning price, terms, or conditions of a potential sale

• Use your judgment on when you might start to reach a discussion on confidential 
information , price, terms or a potential sale. 

• As a listing broker if you do not intend to provide services to the buyer consider giving 
a no-brokerage relationship form to solidify that intent. 

• WHO ARE YOU???  WHO ARE YOU WORKING WITH???



What if the UNREPRESENTED buyer decides 
to purchase one of my listings?

• CAREFUL HERE!
• Remember “working with”.
• Investor vs. first-time buyer
• Don’t force it, make sure all parties clear
• Make sure the work with WORK (i.e tour, write contract, other 

services) clearly being done for the seller.



What if the buyer decides to purchase one 
of my listings and WORK WITH me?

• Are you “working with” buyer? Agency disclosure/relationship?
• Listing agreement advises - “Buyer's broker” may include this Broker if 

Broker also works with buyer on this transaction; 
• If this occurs during the duration of this listing, Broker will be entitled to 

the compensation in paragraph 8 for services performed for Seller, as well 
as the buyer's broker compensation in paragraph 10(a) for services 
performed for buyer; 
• the Seller should therefore take this into consideration when negotiating 

compensation; 
•  Broker may receive separate compensation from buyer for services 

rendered to buyer by Broker.



Remember the Code of Ethics

• Transparency, disclosure, and informed consent

• Remember the requirements of Article 7:

• In a transaction, Realtors® shall not accept compensation from more 
than one party, even if permitted by law, without disclosure to all 
parties and the informed consent of the Realtor®’s client or clients. 
(Amended 1/93)



Can a listing broker communicate offers of 
compensation on a broker website which has an IDX or 
VOW feed?

• Yes, MLS Participants may augment with offers of compensation to 
buyer brokers or other buyer representatives for only listings of their 
own brokerage. 



Where else can we display commissions?

• Signage
• Distributed compensation agreement forms for the property, i.e. 

copies at an open house or at the property
• Our forms are designed so that as the buyer’s agent you get comp if 

your buyer closes



Is it OK for me to have a blanket statement on my website that 
says we offer Buyer broker commissions on every listing and 
just not given an amount?

• Not consistent with the spirit of the settlement
• I recommend that you not have preprinted forms or preprogrammed 

language
• Talk to each seller or buyer about the transaction and fees for 

services, not just the amount but who pays. Sellers should decide. All 
aspects of comp is negotiable.



56. Who will be responsible for enforcing the 
written agreements and ensuring all parties follow 
this new practice change?

• MLSs will be responsible for enforcing the rule regarding 
written agreements, like MLSs enforce other existing rules.

• MLSs have their own rules so check your MLS to know 
exactly what is required.



What if the listing agent refuses to show property if the 
buyer’s broker doesn't show them the written buyer 
agreement?

• Participants have the duty to cooperate which is to share 
information on listed property and to make property 
available to other brokers for showing to prospective 
purchasers and tenants when it is in the best interest of 
their clients.

• Standard of Practice 3-10 The duty to cooperate 
established in Article 3 relates to the obligation to share 
information on listed property, and to make property 
available to other brokers for showing to prospective 
purchasers/tenants when it is in the best interests of 
sellers/ landlords.



Can I choose to publish my cooperative commission offer 
in the agent remarks of my MLS?

• NO

• The new rule would prohibit offers of compensation anywhere on an 
MLS.

• Remember the language of our footnote. 



Can sales associates display offers of comp on 
their website along with an IDX feed?

• Yes, MLS Participants may augment MLS data or data 
feeds with offers of compensation to buyer brokers or other 
buyer representatives for only listings of their own 
brokerage.



75. Is there an NAR MLS policy about seller concessions?

• No, MLSs will continue to have local discretion on seller 
concessions. This includes determining what local rules to 
have about seller concessions, except under the settlement 
an MLS must ensure that the seller concessions are not 
limited to or conditioned upon the retention of or payment 
to a cooperating broker, buyer broker, or other buyer 
representative.



Will seller concessions communicated on an MLS be 
binding on the seller? 

• Seller concessions usually aren’t binding until they are established in an 
executed contract such as a listing agreement or a purchase contract.

• It will be important to have the Seller memorialize these agreement in 
the compensation or listing forms.



TOOLS
Resources



Florida Realtors® Webpage
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NAR Tools – Resources – Competition.Realtor



Resources

• Florida Realtors Legal Hotline: 
  407-438-1409


